SETTLEMENT AGREEMENT

THIS AGREEMENT, by and between the Tulalip Tribes of Washington

(»mulalip Tribes”), and Public Utility District No. 1 of Snohemish
County, Washington {“Snohomish PUD"}, is made and entered effective
this cé’% day of /i///%%%’// , 19ﬁ.

1. BACRGROUND

1.1 Snobomish PUD holds ground water certificates 6488 and
G1-20625C, with priority dates of July 1, 1969, and Ma; 17, 1863
respectively, to serve its developing May Creek Water System.
nffective July 31, 1987, Snohomish PUD submitted to the Washington
State Department of Ecology an application for change of such
cértificates to change the point of withdrawal; to change the use
from group domestic to municipal; and to add a new section to the
rarea served by” the water right. Appehdix A. Ground Water Change
Application. The point of withdrawal is located generally in the
SEM NWHM SW4, ©.4, T27N, RYE, Snohomish County and is in hydraulic
continuity with May Creek.

1.2 On May i, 1996, the Department of Ecology issued 1ts
Report of Examination approving the change application.

1.3 On June 6, 1996, the Tulalip Tribes appealed the decision
of the Department of Ecology to the Pollution Control Hearings

Board (“PCHB").,

AGREEMENT - 1



1.4 May Creek, a tributary to the Wallace River, was closed
to further appropriations of surface and ground water pursuant to
WAC 173-507-030(2), and WAC 173-507-040, adopted in 18753,

1.5 Snohomish PUD and the Tulalip Tribes have developed a
stream flow augmentation plan that the parties agree will benefit
the instream flows of May Creek and provide acceptable mitigation
.for the requested water rights changes.

2. STIPULATION

2.1 The parties wish to resclve the dispute hereiﬁ and not
incur any further expense or time in litigatiocn of this appeal and,
therefore, stipulate and agree as provided in this document.

2.2 The parties agree that the augmentation plan propesed in
Section 2 below will benefit instream flows and fisheries habitat
of May Creek and will offset impacts of the water rights changes
requested by Snohomish PUD to serve its May Creek Water System.

3. AUGMENTATION PLAN

The Snohomish PUD shall implement the following augmentation

plan:

3.1 Flow Augmentation. Snchomish PUD will provide flow

augmentation by means of a delivery pipe approved by the Wazhington
Department of Fish and Wildlife.

3.2 Point of Augmentation and Source of Water. The point of

flow augmentation input will be at or near 423" Avenue SE, at its

intersection with May Creek, as depicted on the attached map,
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Appendix B. The source of the water will be the May Creek well
field indicated on Appendix B, and will be taken from those water
wirhdrawal and use cuantities authorized in the existing ground
water certificates as described in Subsection 1.1 hereinabove.

1.3 Timing, Quality, and Rate of Discharge. Whenever the

Snohomish PUD May Creek Water Systen withdraws, in any calendar
day, a guantity of water exceeding 398,880 gailons (277 gpm times
1,440 minutes per day), for May Creek Water System use, snohomish
PUD shall cause to be diverted to May Creek a quantityﬂbf water
{the “mitigation flow”) equal to the volume calculated utilizing
the “Jenkins Depletion Model - May Creek Well Field” (the
"Depletion Model”), using a storage coefficient of 0.C10, to
mitigate for such water gystem withdrawal and use in excess of
398,280 gallons'per day. The “mitigation flow” shall be diverted
to May Creek at the rate and time determined by the Depletion
Model. A descriptién of the Depletion Model is attached hereto as
Appendix C.

| Provided, that in no event shall the total quantity of water
Qithdrawn »y the Snohomish PUD from its May Creek well field exceed
500 gallonsﬂper—ﬁinute, or 319.5% acre feet per year; and orovided
further, that the parties may agree in writing that the velume of
smitigation flow” required hereunder for augmentation of May Creek
may be withdrawn and discharged to May Creek during an alternate

period and at a different rate of discharge for purpecses of greater
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fighery enhancement or in accordance with an alternate stream
depletion model selected by both parties, following reevaluation,
and deemed by each of the parties to provide a more accurate and
peneficial mitigation fiow regime under this Agreement.

The mitigation discharge may be interrupted only in instances
of immediate emergency endangeriﬁg the public safety, or
threatening property damage, such as {(but not limited to)

maintenance of flows necessary for fire suppression, main rupture

with logss of water andbsystem pressure, and storage recovery
following emergency response, but in no event will the flow
augmentation provided for in this Section 3 be curtailed or reduced
to avoid the imposition of water usage restrictions in response to
increasing demands due to area population growth and development.

3.4 Monitoring and Reporting.

a. snohomish PUD will inmstall a totalizing flow meter
and rate-~of-flow control valve to monitor and control the yate of
release of augmentation flows to May Creek. Sgohomish PUD will
monitor the releases at least weekly during the augmentation
period. Snchomish PUD will provide written reports of metering
data to the Depaftment of Ecology (NWRO-SHWR, 2190 160™ Ave. SE,
Rellevue, WA 98008) and the Tulalip Tribes Natural Resources
Division (7615 Totem Beach Road, Marysville, Wa 98271) no later

than November 1 of each year.
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k. Snohomish PUD agrees Lo permit one or more
representatives of the Tulalip Tribes Natural Resources Division to
inspect the flow augmentation svstem installed pursuant to this
agreement once per year, upon 72 hours' notice to the Assistant
General Manager, Water Resources Division. Provided, that
additional brief inspections may be made by such Tulalip
representatives at times when Snohomish PUD’'s persanﬁel are
otherwise scheduled to be present at the site; Snohomish PUﬁ ghall

not unreasonably withhold approval for such brief inspébtions.

3.5 System Maintenance. Snohomizh PUD is responsible for all
augmentation system maintenance. The physical components of the
augmentation plan will be included on routine maintenance and
monitoring schedules for Snchomish PUD persconnel. In the event
inadequate maintenance results in non-compliance with the terms of
this agreement, water withdrawals from Snohomish PUDR'S KPY Creel
Water System Well Field shall be limited to 298,880 gallons in any
calendar day, which limitation shall continﬁe pendiﬁé completion of
necessary'maintenanbe or repairs to return the system to
compliance, and the Tulalip Tribes shall have all other remedies
allowed by law uﬁless by written approval of the Tulalip Tribes,
such limitation is not reguired under the circumstances.

3.6 Implementation of the Augmentation Plan. Snohomish PUD

will begin construction of augmentation facilitiles upon receipt of

all necessary governmental permits and authorization, inciuding but
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not limited to hydraulic permits and state approval of a water

right change amendment. The parties intend that the augmentation

plan will be implemented and available for use not later than June
15, 2002, but it is understood and agreed that issuance of change
suthorizations and permits may be subject to matters beyond the
_reasonable control of Snohomish PUD, and any delays not the fault
of Snohomish PUD shall not be deemed nondcomplianca‘with this
Stipulation. It is further understood and agreed that stream,flqw
augmentation shall not be recquired for withdrawals for water system
use iq any calendar day of less than 398,880 gallons as described
in subsection 2.3 azbove. There shall be no water withdrawals of
greater than 398,880 gallons in any calendar day at any time priox
to implementation of the augmentation plan.

3.7 Necegsary Permits and Easements.

a . Snohomish PUD agrees to secure. any and all permits and
easements necessary to construct and utilize the augmentation
system required to carry out the Augmentation Plan described in
this Section 3. (See Appendix D for Schematic of Augmentation
Svstem) . In the event that any permit cannot be issued consistent
with Section 3,‘the parties will meé: in good faith to revise this
agreement in a manner to accomplish the same general puUrposes &s
cutlined in this Section 3 above.

Snohomish PUD agrees that not later than March 1, 1893, it

shall submit an amended application to the Department of Ecology
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NWRO to include as an additional purpcse of use authorized by
Certificates 6488 and G1-20625C that stream flow augmentation of
May Creek as provided in this agreement.

. The Tulalip Tribes agree that they shall not further
appeal or protest the change application described in this
agreement or any decision by the Department of Ecology to approve
and issue a certificate of change in use for Certificates 6488 and
Gl~20525c which complies with this agreementl

c. The Tulalip Tribes agrée not Lo oOppose the izsuance of
any and all state and local permits required of gnohomish PUD to
carry out the augmentation plan described in thig Secticn 3 so long
as said permits are consistent with the terms of this agresment and
applicable law.

4. ‘BINDING AGREEMENT

The parties agree that this stipulation is a contract that is
binding on the parties, that valuable consideration was given and
received for its execution, and that it may be enforced as &
contract pursuant to the laws of the State of Washington. In the
event of suit to enforce its terms, the parties agree to
Jurisdiction an& venue in Snohemish County Superior Court. In the
avent of such suit, all remedies allowed by law, inciuding but not
limited to damages, specific performance, injunctive relief, and

other ecuitable remedies shall be available. Any sult to enforce
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this agreement shall be in additicn to remedies available through

the Department of Ecology or the Pollution Control Hearings Board.

5. CONTPINUING NEGOTIATIONS

Snchomisn PUD end the Tulalip Tribes agree and pledge good
faith efforts to engage in cooperztive discussions regarding
Snohomish PUD’s and the Tribes respective water utility supply and
fisheries resoufce issues and CONCEINnS. Snoh@mish‘PUD specifically
agrees to consult with the Tulalip Tribes regarding the water
resource acguisition or development plans of its wat@iyutility
which Snchomish PUD reasocnably believes may impact the water
resource or fishery interests of the Tulalip Tribes; the objective
of the parties is to adopt an overall understanding and cooperative
framework and approach for the mutual exchange of information and
assistance Lo promote the accomplishment of the overall goals and
objectives of each of the parties. To this end, the parties agree
to schedule periodic meetings for consultation.

1¥ Snchomish PUD requests, in writing, a meeting for
consultation regarding a particular matter, and such meetling cannct
be conducted within a reasonable time, which shall be deemed to be
%0 days from the date of mailing any such written regquest, written
communication to the Tulalip Tribes regarding such matter shall

meet Snohomish PUD’s obligation under this sectlion.
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6. WITHDRAWAL OF APPEAL
This agreement resolves all disputes arising from Ground Water
Right Change Application No. 6488 and G1-206Z5C and its appesal Dy

D F

the Tulalip Tribes. The Tulalip Tribes hereny agrss Lo withdraw
the appeal in this matter bafore the washington Folluticn Control
Hearings board, and to execute and submit, without delay, any and
211 documentation as may be reasonably recuired y. such Roard or

the Department of Ecolegy to accomplish such withdrawal and

termination of the subject appéal.
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THE TULALIP TRIBES
OF
WASHINGTON

RESOLUTIONNO. 97 7

BE IT RESOLVED: By the Board of Directors of the Tulalip Tribes of Washington, an Indian Tribe
organized pursuans 1o the Indian Reorganization Act of June 18, 1934, (25 USCA 476-477) and in accordance
with its Consttation Asticle VI, Section 1, (a) and the By-Laws as approved by the Secratary of the Interior,

and

WHEREAS: the Tulalip Tribes of Washington is a federaliy recognized Indian Tribe under the Treaty of
Point Elliott, signed in 1835, and

WHEREAS: the Tribes Treaty reserved rights include fishing in their usual and accustomed areas, and

WHEREAS: Mainuining the instrearn flows necessary for salmon production are very important for
exercising the Tribes Treaty rights for harvesting fish, and

WHEREAS: the Public Utility District Number | of Snohomish County, Washington, desires to withdraw
well water, which has a hydraulic continuity to May Creek within the Tulalip usual and accustomed fishing

areas, and

WHEREAS: Tulalip has appealed the permits issued for the water withdrawals in order to proteci stream
flows, and

WHEREAS: Tulellp stz have negotiated a setzlement agreement which includes supplementing the stream
flows to May Creek with well water, to offset the estimated loss of stweam fiows from the groundwater
withdrawals, and

KOW THEREFORE BE IT RESOLVED: that the Board of Directors for the Tulalip Tribes of Washington,
hereby authorize the Chairran (or Vige Chalr in his absence) to sign the settiement ag*ecment with the Public

Utility District No. 1 of Snohomish County, Washington.

PASSED this {7 day of s 24-1999 in Special Session with a quorum present, by 2 vote of _& FOR
and __g  AGAINST.
/ / ititpe il /L/d(iﬁwwffl
Herman A. Williams. Jr., Chairman |
ATTESTED:

/%/7 oy >% ZWA/Mf

.:.meM Zackuse, Sc:cre_:rv
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